BINGHAM SUMMERS
WELSH & SPLMAN

— Attorneys at Law

Martha S. Hollingsworth

October 10, 1995

Linda A. Weaver, Esdg.
Kilgallon, Carlson & Simkus
218 N. Jefferson, Suite 101

Chicago, IL 60661

Re: Armadillo Club

Dear Linda:

Thanks very much for sharing the October 5 armadillo

announcements and especially your kind reference on page two. I
am honored to serve on the fringe of your impressive list of club
members.

I am enclosing a delightful article by an attorney in San
Francisco concerning practicing insurance coverage law that I
hope will give some chuckles to your club members. It was sent
to me by an outstanding insurance coverage lawyer in Seattle,
Mary DeYoung of the Reed McClure firm, 3600 Columbia Center
701 Fifth Avenue, Seattle, Washington 98104-7081, phone: 206-386-
7091. Mary has provided outstanding analytical and strategic
litigation advice to us 1n environmental insurance matters for
the last four years. If the club approves expanding west of the
Mississippl River, I would give Mary the highest recommendation

for 1Rduction 1nto . your club.

Best wishes to you and your new firm for every success in
the practice. I will keep in touch and hope you will do the

same. Best regards,
Yoursy very truly,
fod
Martha S ollingsworth
MSH/ps/190489
Enclosure
Indianapolis Office Bloomington Office

2700 Market Tower ® 10 West Market Street
Indianapolis, Indiana 46204-2982
(317) 635-8900 e Fax: (317) 236-9907

645 North Walnut Street ® P.O. Box 2358
Bloomington, Indiana 47402-2358
(812) 332-4577 e Fax: (812) 332-4774
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THE PRACTITIONER | roxanne L HOLMES

What Practicing Ins urance
Coverage Law Is Really Like _ 

.parently at point-blank range and in the
back of the head, stuffed them in the trunk

‘of 2 car, and drove some distance before
abandoning the car. Grain Dealers Mutual
Ins. Co. v. Marino, 200 Cal.Apn.3d 1083
(1988). He sought coyerags undsr hiz ko
meowner's policy, asserting that he nei-
ther expected nor intended to injure any-

Coverage attorneys are brave. For in-
stance, in arguing coverage, a coverage
attomey occasionally must take inconsis-
tent positions in different cases. (This
danger would largely disappear if the Su-
preme Court would decids sxactly when
the date of occurrenceis.) Other coverage
attorneys. wha.point this out are dis-

]
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INSURANCE LAW:

patchad.tq.a.special place in hell where e i
_ ; they spend éternity trying to.explain what Last and perhaps lcg:t 1S the ever-pop-
Beheva 1t or not, ;;‘Erontingf'.policy CREia s ular category of celebrity coverage cases.
Insurance coverage Coverage law is hard. Representing in- A st.andqut 1S the case in which 2 young
practice can be surers, coverage attomneys must com- and irascible John McEnroe sought cover-
! pose effective reservation of rights let- 3ge under his homeowner’s policy after
dangerous and SEXY. ters. Representing insureds, coverage at- allegedly injuring a2 heckler at the 1983

e coverage nerds need an image
Wc«vcrhaul. Business attorneys

characterize themselves as
above the fray, cerebral and committed to
the constructive, rather than destructive,
purposes of the law. Litigators recount
exciting war stones of tuming dramati-
cally on hapless witnesses to the amaze-
ment of attentive jurors. But coverage at-
tomeys have no nveting anecdotes. They
. seldom slap their partners on the back in
the elevator, hike up their pants, and brag,
“Let me tell you about the great policy-
holders' release I gotin this complex con-
struction defect case. I don't mind admit-
ting that date-of-occurrence thing had me
ontheropes.” _

This abbreviated introduction into the
harrowing world of insurance coverage
law will not redeem our discipline nor
swell our ranks. It may, however, suggest
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called *“‘coverage gurus.” (I personally
have lobbied within my own fiom, with
surpasingly limited success, for the gen-
der-specific sobriquet ‘“‘coverage god-
dess.')

At my firm, the coverage department
hires only the best and the brightest —
law review types who have singlehand-
edly created entire self-supporting com-
munities of peasants in the mountains of
Nepal duning their school vacations.
Well-traveled, sophisticated people with
appropnate haircuts. These types rarely
wear pocket protectors or white socks.
Shortsleeves, maybe. Whyisit, then, that
the minute they touch a coverage file,
they start weaning bow ties?

Alter watching us file out of a coverage
department meeting, otherattomeys cru-
elly remark, “Whoa! Did you guys have
another guest speaker on the proposed
revisions to the actuanal tables? And you
didn'tinvite the rest of the firm? Anything
good left to eat? Ooh, check this out. They
brought in white bread and bolognal' Just
wait until they need advertising liability
coverage forabig secunties case.

torneys must make sense of reservation

of nghts letters. Representing insurers,
coverage altormeys must Uy not to gag
whenthe insured's attomey cites Grey v.
Zunick for the trillionth time. Represent-
ing insureds, coverage attorneys must ac-
tually read Gray v. Zurick..

A common misperception is that insur-
ance law involves only dry facts and bor-
ing characters. Au contraire. If the situa-
tion weren't novel, the coverage determi-
nation would be easy and a “dec action”
unnecessary. (If you are new to the field,
startusing this termimmediately.)

Coverage casesinvolve such situations
as an adjuster feigning romantic interest
in aninsured in orderto lure her onto the
v7obbly Tom Sawyer Island Bridge at Dis-
neyland where she is secretly filmed in
ordertodisprove, and deny, her disability
claim. {I'm not making this stuff up. See
Unruh v. Truck [ns. Exchange, 7 Cal.3d
016 {1372).) Tl me that's not sexy. weil,
OK, that's bad faith, Anather animal
altogether. In fact, bad faith is so inher-
ently interesting it has been overtaken by
litigators. They can haveit.

True coverage cases are usually some-
thing juicy like construction defect or
earth movement cases, which we
respectfully refer to as “downhill condo
slalom” cases. My personal favorite is the
case where the insured contractor in-
stalled bathroom doors that popped open
unexpectedly, and the replacement doors
had chimes and mail slots. Geddes &
Smith v. St. Paul Mercury Indem. Co., 51
Cal.2d 558 (1959). I still say the insured
missed its best defense there. Anyone
who thinks those doors were defective
livesina home without teen-agers.

In fact, sex and violence feature promi-
nently in many coverage cases. In a re-
centcase, amankilled his girlfriend on his
father’s yacht, then sought coverage for
the resulting wrongful death claim under
his dad's marine policy. Reliance Ins. Co.
v. Alan, 222 Cal.App3d 702 (1990). Or
take the insured who shot two people, ap-

US. Open Tennis Championship. USAA
Cas. Ins. Co. v. Schneider, 620 F.Supp. 246
(E.D.N.Y. 1985). McEnroe unsuccess-

"fully argued that his conduct was

“ordinarily incident to a nonbusiness

pursgit" or ““a ‘frolic and detour’ from the
tennis match.”

The initial step in-analyzing coverage is-,

obtaining the, policy. While - thiz: seemas.
reasonable tglh éﬁh‘wﬂmat&tg#nn 5. bﬁ%
insurance industry and: palicyholder cliv,
ents seem baffled by the request. An in-
sured client is likely to respond, “Policy?
Gosh, I don’t know. Would that be those:
little half-sheets they stick in with your
premium notice? I never save those. Say,
tell you what. My sister-in-law’s house js
only three blocks from here, and it slipped
off the same hill as mine, and her insur-

ance company paid. I'll send you her poli-

cy.

Aninsurance cliims adjusteris likely to
cespoud, “"Folicy? Gosh, { don't know.
Underwriting is really in charge of that
sort of thing. And | haven't talked with
anyoneinthatdepartment for years. But [
think this policy is just like the policy you
usedinthatothercase. You know, the one
where that crazy guy smashed zll the
computers.” When you suggest that an
inland marine form won't work for 2 liabil-
ity claim, he responds, “OK. No problem.
I'll find a specimen form just like the one
issuedtothisinsured.” What he sends is a
nonowned snowmobile endorsement and

a volcano eruption nder.

Then there are settlement conferenc- -
€s,acivilized society’s method of acceler-
aung the judicial process by discussing
strengths and weaknesses, resolving dif-

- ferences, and compromising. Unless an-

insurance representative shows up. In
that case, a settlement conference is 2
gang fight.

I can always tell how experienced my



insurance clients are by how nervous
they are about settlement conferences. A

“youngstersitting calmly in chambers with

l:l .'I'M:

the sports section on his lap has no idea
the judge is about to take his first new-
born 23 a sanction for underreserving the
claim. On the other hand, an insocance

guy who shows up with a toothbrush,

enoughcannedfoodtolasta week, and his
Cwn Dairca-ividnger understands how
lengthy this process can be. If he calmly
commands, “Call my wife and tell her I'll
be home by spring or my retirement date.
whichever comes first, and tell the judge
he can have my twins this time,"” [ know
I'm dealing with someone who eamed
those gray hairs. I also know I will never

succeed in getting authority exceeding
$20.

[nsurance claims people can also distin-
guish themselves during the settlement
confercnce itself. A rookie who thinks
there is some hope of convincing the
judge that a premises liability policy does
notcoverabank's embezzlement scheme
will wriggle in his seat until the judge acci-
dentally glances toward his end of the
room. He'll then jump up and excitedly
explain the definition of property damage.
An experienced claims person sits calmly,
as if on narcotics, until the judge launches
a gavel in his direction, at which point he
says softly, and only once, “It is not cov-
ered.lam not paying."’ Awesome.

But an insurer’s refusal to contrbute
large sums and get the case off the docket
iTitates junists. Piqued, the judge will in-
sist that you attend the next settlement
csnfarence with someona from “home of-
fice.” (Most cases involving coverage re-
quire numerous sattlement conferences.
Of course, because of law firm attrition
and typical life expectancy, none of the at-
torneys present at the first conference is

at the last. Those who go through the en-

tire process often marry, procreate and
divorce — each other — before the settle-
ment draft i3 executed.) Since insurance
company home offices are always in frigid
states with miserable weather nine
months of the year, you will have no trou-
ble convincing a home office representa-
tvetoattend the conference in California.
He wall discreetly trip into the judge's
chambers with a loaf of sourdough under
each arm and a stinking Dungeness crab

purchasedatthe airport., . .. .

Ing Xe "ﬁqg.kcn the other hand,
seem >wiattaken aback whén they
enter;thesettlement conference. and are

confronted with 200 or 300 small, warring
nations.

nless you represent an insured,
U_scttlcmcnt conferences are ex-
cruciatingly boring, with every-
one sitting around trying to look intimi-
dating by talking on their portable phones.
(Don't be fooled: Most of them are talking
toeachother. Therest are placing Spiegel
orders.) But things liven up around mi-
daftermoon if yodr client is an insured. At
(nis point, tie client will suddenly awaken
and lunge at your throat with 2 crazed look
in his eyes. He has just realized that he is
paying for every stultifying, unproductive
hour of this exercise in American justice.
Unless of course you succeed in obtaining
coverage, in which case you may have the
honor of becoming “Cumis" counsel, en-
titled to approxamately $17.50 per hour.
Were the truth more widely known,
coverage attorneys would be considered
the Joe Montanas oflitigation. What we do
13 interesting, difficult and — stay with
me — dangerous. In an effort to educate
our colleagues, change our image, and el-
evate our position on the ladder of legal in-
terest, I suggest we form a group. We
could name this group the CAWSN-
NBRFTGP (Coverage Attorneys Who
Should Not Necessarily Be Removed
From the Gene Pool) Task Force. Let's
meet at the San Jose Denny's.
B.Y.0.B(ologna).



